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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the Plaintiff below from a judgment of the United 
States District Court for the District of Columbia entered April 17, 1961 


and from the denial of a motion for anew trial which occurred in this liti- 


gation,which is a suit in equity to impress a trust and for a debt. The 


jurisdiction of the Court below was based on Title 11, Section 306 of the 
District of Columbia Code, 1951 Edition and the jurisdiction of this Court 
is conferred pursuant to Title 28, Section 1291 of the United States Code. 


STATEMENT OF THE CASE 


The Appellant, as the Executor of the Estate of Thomas P. Hickman, 
sued the Appellee as Committee of the Estate of Mary Hickman for the 
sum of Three Thousand Seven Hundred Twenty-One Dollars and Sixty-Six 
Cents ($3,721.66). In the said suit, the Appellant claimed that the indebted- 
ness resulted from various funds being advanced by the late Thomas P. 
Hickman on account and for the use of the Estate of Mary Hickman. The 
Appellant claimed in his complaint (J.A. 1) that the funds on deposit in the 
bank account of Thomas P. Hickman, Committee at the time of his death, 
in the sum of Two Thousand Four Hundred Fifty-Four Dollars and Forty- 
Five Cents ($2,454.45) legally and lawfully belonged to this plaintiff and 
sought to impress a trust on these funds as well as a judgment for the 
balance due in the amount of One Thousand Two Hundred Sixty-Seven Dol- 
lars and Twenty-One Cents ($1,267.21). During the pendency of this suit, 
the District of Columbia intervened and asserted a claim against the Estate 
of Mary Hickman in the amount of Thirty-Five Thousand One Hundred 
Ninety-Four Dollars and Sixty-Eight Cents ($35,194.68) for room, board 
and care rendered to the patient during her confinement at St. Elizabeths 
Hospital. 


The late Thomas P. Hickman was appointed by this Court to act as 
Committee for Mary Hickman's Estate (Mental Health No. 15,802) pursuant 
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to an Order of the United States District Court for the District of Colum- 
bia dated November 19, 1934. Mr. Hickman proceeded to act as Committee 
of this Estate from the date of appointment until the date of his death in 
December, 1958. The records contained in the Mental Health case (Plt. 
Ex. 3) as more concisely reflected in the Summary of Accounts (J.A, 43) 
(Plt. Ex. 4) shows that the Committee received various funds immediately 


| 
after his appointment and made various expenditures until such time as 


the funds received were completely exhausted. 


Thereafter, beginning with the fourth (4th) account of this Estate 
filed January 30, 1942 (Plt. Ex. 4),the Committee proceeded to advance 
his own funds to cover the necessary expenses of this Estate. The ex- 
penditures for which the Committee advanced and used his personal funds, 
consisted primarily of the payment of real estate taxes, water rent, fire 
insurance, maintenance costs for real estate owned by the patient's Estate, 
and Administration expenses such as bond premiums and auditor's fees 
(See J.A. 43) (Plt. Ex. 4). In addition to the foregoing, the Committee 
made various expenditures for the benefit of the minor children of the 
patient. Part of such expenditures made by the Committee were charged 
to the account as filed in the Mental Health case. 


Each year the Committee reflected in his account to the Court the 
deficit of the Estate and finally the deficit for funds advanced by the Com- 
mittee reached the total sum of Three Thousand Seven Hundred Twenty- 
One Dollars and Sixty-Six Cents ($3,721.66) as set forth in the Seventeenth 
(17th) account (J.A. 34) filed on January 27, 1954. The seventeenth account, 
as can be seen in this record, was ratified and approved by this Court and 
copies of the account and the Court order approving and ratifying the ac- 
count were sent to the District of Columbia, the Intervenor in this case. 
Thereafter, after negotiations with the District of Columbia (J.A. 49) 

(Plt. Ex. 6),the Committee was authorized by Order of this Court to rent 
the real estate in which the minor children of the patient had been living. 
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Starting with the 18th account filed herein (J.A. 43), the Committee 
reported the sum of Six Hundred Dollars ($600.00) each and every year 


thereafter as rent for the premises. The Committee in his 18th, 19th 

and 20th reports, reported the receipt of the rent, less several expendi- 
tures and reflected that the deficit which was due to him as being reduced 
by the net amount remaining, after each accounting year. Simultaneously 
with the receipt of money by the Committee from the rental of the house, 
the Committee did open a checking account with the City Bank of Washing- 
ton, D. C., in his name as Committee (J.A. 22) (Plt. Ex. 1). The records 
of the City Bank produced in Court showed that the deposits into the said 
bank account equal the amount of rents collected and that from this account 
there were no withdrawals. The late Mr. Hickman had prepared, but had 
not signed a twenty-first (21st) account (J.A. 47) (Plt. Ex. 5) of his income 
and expenses for the Estate. Although the Committee charged himself 
with various expenditures in the 18th, 19th, 20th and 21st accounts, these 
expenditures were again made by him from his personal account and from 


his personal funds and were not charged to the Committee account. 


At the first pretrial of this case, which occurred on June 29, 1960, 
there was present only the plaintiff and the defendant, at which time the 
defendant admitted that there was a balance due to the plaintiff of Seven- 
teen Hundred Forty-Five Dollars and Sixteen Cents ($1,745.16) and de- 
manded strict proof of any other amount advanced by the said Committee. 
(J.A. 3-5). Thereafter, there was an addendum to the pretrial Order dated 
November 29, 1960, at which time the District of Columbia appeared at the 
pretrial of the case and in the pretrial Order, it provides: 

"District of Columbia stipulates the facts stated under undis- 

puted facts in the Order of June 29, 1960." (J.A. 13) 

At the trial of this case the defendant Estate was represented by 
counsel who did not in any way participate in the active defense of the 
case nor did he urge to the Court at any time a dismissal of the plaintiff's 
cause of action or enter any defense to the plaintiff's cause of action. At 
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the conclusion of the plaintiff's case, the Court stated: | 


"He has put in a prima facie case. . ."" (Transcript, | 

page 42). | 

At this time, the Intervenor, the District of Columbia, moved for dismissal 
of the plaintiff's case and raised the question of whether the plaintiff's case 
was barred by the statute of limitations. The Court took the motion under 
advisement. Thereafter, the Intervenor entered proof of his cross-claim 
for Thirty Five Thousand One Hundred Ninety Four Dollars and Sixty- 
Eight Cents ($35,194.68). Evidence was introduced by the Intervenor in 
respect to the fact that the children of the patient were under the impres- 
sion that Mr. Hickman had rendered financial help to them because of his 
relationship and that they were unaware that he had charged the Committee 
account with any of these particular expenses. In rebuttal, the plaintiff 
then introduced into evidence two (2) additional exhibits. (Plaintiff's Ex. 
nine (J.A. 52) and ten (J.A. 53)). In this posture the Court then called 
for memorandums to be filed by the parties. The Appellant and Intervenor 
filed memorandums and thereafter the Court ruled on this case by filing 

a memorandum to the Clerk (J.A. 58). The Order of Court was entered 
April 17, 1961 (J.A. 59) from which order the appellant moved for a new 
trial and after the denial of same the appellant filed this notice of appeal 
(J.A. 60). | 


STATUTES AND RULES INVOLVED 


Title 21, Section 301 ESTATES OF LUNATICS - ACCOUNTING - 
COMPENSATION - DOWER 


"The equity court shall have full power and authority to 
superintend and direct the affairs of persons non com- 
pos mentis, and to appoint a committee or trustees for 
such persons. . . The committee or trustee shall 
account for all profit and increase of the estate of such 
person and the annual value thereof and shall be credited 
for taxes, repairs, improvements, expenses. . ." 


Title 12, Section 201 PERIODS - RECOVERY OF REAL ESTATE - 
EXECUTOR'S OR ADMINISTRATOR'S BOND - 
INSTRUMENTS UNDER SEAL - SIMPLE CON- 

TRACT - PROPERTY DAMAGE - STATUTORY 
PENALTY OR FORFEITURE - CERTAIN TORTS - 
ACTIONS NOT SPECIFIED - PERSONS UNDER 
DISABILITIES 


"No action shall be brought . . . for the recovery of per- 


sonal property or damages for its unlawful detention after 
three years from the time when the right to maintain any 
such action shall have accrued. . . and no action the 
limitation of which is not otherwise specially prescribed 
in this section shall be brought after three years from 
the time when the right to maintain such action shall have 
accrued..." 


Rule 52 of the Federal Rules of Civil Procedure provides: 


"In all actions tried upon the facts without a jury or with 
an advisory jury, the Court shall find the facts specially 
and state separately its conclusions of law thereon and 
direct the entry of the appropriate judgment; . . . If an 
opinion or memorandum of decision is filed, it will be 
sufficient if the findings of fact and conclusions of law 
appear therein..." 


STATEMENT OF POINTS 


1. The Trial Court erred in allowing the intervenor to interpose 


the defense of the statute of limitations. 


2. It was error by the Trial Court to apply the statute of limita- 
tions on an unsettled account existing between a Committee and a patient's 


Estate. | 


3. The Trial Court erred in not allowing the plaintiff to recover 
his funds properly expended on behalf of the patient's Estate and for the 
amount admitted due to the plaintiff by the defendant. | 


4. The Trial Court erred in failing to make findings of fact and 
conclusions of law as to when the action of the plaintiff accrued and as 
to the amounts of the plaintiff's claim which was within the statute of limita- 


tions and/or expenditures which were barred by the statute of limitations. 
| 
SUMMARY OF ARGUMENT | 
The Trial Court committed error in this case by permitting the 
intervenor to assert the statute of limitations as a defense to the plain- 
tiff's claim. The defendant waived or failed to assert this defense at the 
trial of the case. The defense of the statute of limitations being personal 
the intervenor had no right to assert this as a defense. The intervenor 
had only the right to protect his own interest and had no right to cause 


dismissal of the plaintiff's case. 


The relationship existing between the parties of committee and 
estate is one of a fiduciary nature in which the Courts have generally 
held that the fiduciary cannot sue the estate until after the relationship 


has been terminated. The funds on deposit in the committee bank account 
were owned, controlled and in fact belonged to the committee personally 
until seized and converted by the successor committee. The statute of 
limitations for recoveryof these funds did not commence until the succes- 
sor committee refused to return these funds to the plaintiff estate. The 
Court erred in the application of the statute of limitations in this case. 
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The Court failed to make findings of fact and conclusions of law in 
accordance with the Federal Rules of Civil Procedure. In this case there 


were several factual issues involved upon which the Court erred in fail- 


ing to make findings of facts and conclusions of law. In particular, the 


Court applied the statute of limitations against the plaintiff's entire 
claim, notwithstanding that the defendant had admitted a portion of the 
claim as being due and many of the expenditures and claims of the 


plaintiff occurred within three years of the filing of this suit. 


ARGUMENT 
I 


DOES THE INTERVENOR HAVE THE RIGHT TO ASSERT THE STATUTE 
OF LIMITATIONS AS A DEFENSE TO THE PLAINTIFF'S CLAIM WHEN 
THE DEFENDANT HAS WAIVED OR FAILED TO ASSERT THIS DEFENSE? 

The record in this cause shows that although the defendant plead 
the statute of limitations in his answer that he waived this defense at the 
time of the trial of the case. This defendant did not at the trial at any 
time make any motion to dismiss the plaintiff's case or assert the statute 
of limitations as a defense. The waiver of this defense at the time of the 
trial of the case by the defendant is consistent with the defendant's posi- 
tion taken at the time of the pre-trial at which time the defendant admitted 
that there was a sum due the plaintiff of One Thousand Seven Hundred 
Forty-Five Dollars and Sixteen Cents ($1,745.16) and demanded strict 
proof of any other sum over and above that amount as being due. Since 
the plaintiff had made out a prima facie case and there was no defense 
interjected by this defendant on the grounds of the statute of limitations, 


it was error to permit the intervenor to introduce this as a defense. 


Statute of limitations has been held to be a personal defense which 
can be interposed only by the debtor or waived by him as he pleases. 


"The statute of limitations may not be availed of by 
one who is a stranger to the debtor standing in no 
relation of privity of estate with him." 


34 Am. Juris (Limitation of Actions) 369 


Citing: Buss v. Kemp Lumber Company, 
23 NM 67, 170 P. 54,LRA 1918 C 1015, 


Bank of Commerce & Trust Company v. Pope, 
20 Tenn, App. 652, 103 SW (2d) 586, citing RCL 
Generally, an intervenor takes the case as he finds it and he cannot 

urge matters which would cause dismissal of the action or) make defenses 
which are personal to the defendant. His rights are limited to the protec- 
tion of his own interests and he generally cannot interfere in an action 
further than to prove his own right to the property involved (Corpus Juris 
Secundum, Volume 67, Section 70 (Page 1012) ); Hopkins v. Lancaster, 
254 F.190; Horne v. Pere Marquett, R. E. Co., 154 F. 626; and Curtis v. 
Curtis, 180 Ala. 64, South 167. | 


In the case of Griffith v. Montana Wheatgrowers Association, (244 
Pac. 277; 74 Montana 466) the Court stated: | 
| 
"The intervenor cannot make for the defendants a defense 
which they do not see fit to make for themselves . 
since the judgment does not effect the intervenor, it is 
not aggrieved and its appeal should be dismissed." 


By permitting the intervenor to raise the statute of limitations as 
| 
a defense after the defendant waived this defense causes the action to be 
changed from a suit by a creditor against the debtor to one between the 


two creditors and lead to nothing but confusion if permitted. 
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Il 


DOES THE STATUTE OF LIMITATIONS APPLY AGAINST A COMMIT~ 

TEE'S CLAIM FOR REIMBURSEMENT OF FUNDS ADVANCED BY HIM 

TO THE PATIENT'S ESTATE ? 

The relationship existing between the parties in this case presents 

a unique problem to the Court as to whether the statute of limitations 
should apply in this case. There are no authorities that can be found 
that directly have decided this issue. The authorities seem to be unan- 
imous that the statute of limitations does not bar the claim of a ward 
against his guardian because of the fact that he has been under a disability 
during the period of the guardianship and also because of the trust rela- 
tionship that exists between the parties. 


The funds advanced in this case by the Committee as can be seen 
from the Statement of Accounts (J.A. 43) show that they were used for 
the preservation of the assets of the Estate, for payment of administration 


costs and for the use and benefit of the minor children of the patient. 


Title 21, Section 301 of the D.C. Code, 1951 edition, permits the 
Court to allow credits for funds spent by a Committee or Trustee for 
taxes, repairs, improvements and expenses used to protect the assets 
of an insane person. It has been held that an incompetent person and 
his estate is chargeable and liable for necessities of a family. Am. Juris 
29 (Insane Persons) 72. 


The fact that a relative may have furnished the necessities does 
not necessarily bar himfrom recovery for the value of such necessities. 
Funds used for the family of a ward have been held properly chargeable 
to the Estate. 25 Am. Juris (Guardian and Ward) 79. Proper advances 
for support and maintenance of a ward made by the guardian are subject 
to reimbursement except where the right is specifically denied by statute. 
In this jurisdiction funds expended on behalf of the patient's family or his 


minor children by the Committee is allowed as a credit on his report. 


(Hart v. Commissioners of the District of Columbia, 81 U.S. App. D.C. 154, 
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155 F.2d 877). It must be remembered that throughout the account in 
this Estate, the Committee set forth the expenses which he charged the 
Estate. These have never been challenged. Furthermore, the 17th ac- 
count (J.A. 34, 39) filed herein was ratified and approved, a copy of which 
was forwarded to the intervenor, who never took any action challenging 


same. | 


It is the general rule that where the relationship of a guardian and 
ward exists that there cannot be maintained an action at law between the 
guardian and ward so long as that relationship does exist. “Am. Juris 25 
(Guardian and Ward) 157. : 


Appellant takes the position that this same phopoaion holds true 
in the relationship between the Committee and the patient's Estate. It is 
quite clear that the deceased committee was under this belief and this is 
confirmed by his letter of August 23, 1954 (J.A. 52) wherein the Commit- 
tee states: | 

" . Ipresume when settlement of the matter of my Com- 

mittee account comes, I will be permitted to make claims 

for attorney's fees. If not, I shall want to care for it per- 

sonally to you. 

Sincerely, Thomas P. Hickman’ 

Where the relationship of guardian and ward exists, it has generally 
been held that the statute of limitations does not start to run until there has 
been a final account filed by the guardian. If this is true, the claim of 
Appellant is well within the statute. | 


The mere fact that the claim of the Committee was unsettled 
throughout the accounting period certainly does not in any way bar the 
decedent's Estate from recovering. Fitzhugh v. District of Columbia, 

71 App. D.C. 290, 109 F.2d 837. From 1954 the patient's estate proceeded 
to have an income which accumulated in the bank account of Mr. Hickman 
as Committee (J.A. 20, 21). Notwithstanding the accumulation of funds in 
this account, Mr. Hickman from 1954 until his death on December 17, 1958 
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proceeded to pay the various expenses and administration costs of this 
Estate from his own personal bank account and he did not in any way 
charge any of these expenses to this Estate. The Committee bank ac- 
count clearly showed that there had not been any withdrawals from this 
account from the date it was opened until after the death of Mr. Hickman. 
This account represents funds over which Mr. Hickman had control, who 
for his own personal convenience decided to not withdraw these funds 
from the account. All funds in this account belong to him and the fact that 
he did not make any disbursements for expenses of this Estate from this 
account clearly shows that he was treating this account as his personal 
account and he was merely leaving these funds in this account for safe- 
keeping or for his own convenience. Where the relationship of guardian 
and ward exists, it has been held that a guardian who inserts his own 
money by mistake in the ward's inventory is not estopped in equity from 


proving title in himself. Am. Juris Volume 25 (Guardian and Ward) 171. 


It was not/until after the death of Mr. Hickman that the patient's 
estate, upon learning of this Committee bank account on deposit at the 
City Bank, seized and converted the funds of Mr. Hickman's Estate. At 
the moment of the seizure and conversion of these funds for the use of 
the patient's estate, the statute began to run against the estate of Mr. 
Hickman and this suit was filed promptly and well within the time allowed 
by the statute of limitations. 


During the time the late Mr. Hickman was Committee of this Estate, 
it would have been most inappropriate for him to file suit against himself 
for the recovery of the funds which he advanced to this Estate. Because 
of this dual position, Mr. Hickman merely kept the account in an unsettled 
condition until such time as he would be relieved of his responsibilities as 
Committee (J.A. 50,51). This can also be seen and gathered from the con- 
tents of his letter of August 23, 1954 (J.A. 52). Under these facts there is 
no showing by anyone that the claim of Mr. Hickman had been denied and since 


the statute of limitations is a personal defense, he alone was the only one 
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during his lifetime who could have denied his own claim and there is no 
evidence to prove that he did. It is for this reason that the Courts have 
generally held that there should not be suits by a fiduciary against the 
estate for which he is acting. | 
| 


I | 


DID THE TRIAL COURT ERR IN NOT MAKING FINDINGS OF FACT 

AND CONCLUSIONS OF LAW ON THE ISSUES PRESENTED IN THIS 

CASE? | 

The Federal Rules of Civil Procedure, in Rule Fifty-Two (52) re- 

quire the Trial Court to make findings of fact and conclusions of law and 
no such findings of fact and conclusions of law were made in this case. 
Rule 52 provides that if an opinion or memorandum of decision is filed, 
that it will be sufficient if findings of fact and conclusions of law appear 
therein. In this case the Trial Court erred since it only filed "a memo- 
randum to the Clerk" in which it made no findings of fact but merely 
made the conclusion that the Statute of Limitations did apply. 


The record shows that the Judge concluded that the plaintiff had 
made out a prima facie case (Tr. 42). Furthermore, the defendant ad- 
mitted that it was indebted to the plaintiff in the sum of Seventeen Hundred 
Forty-Five Dollars and Sixteen Cents ($1,745.16). At the conclusion of 
the plaintiff's case, the defendant did not raise any defense, but the inter- 
venor raised the defense of the statute of limitations and thereafter intro- 
duced evidence of its own claim against the defendant estate. The plaintiff 
in rebuttal introduced into evidence documents to show a waiver of the 
statute of limitations by the Committee during his lifetime and the fact 
that the matter was being held in abeyance until final settlement of his 
account (J.A. 52, 53). | 


| 

The Appellant contends that the Trial Court should and must make 
findings of fact under the foregoing situation since the case in its present 
posture presents questions of fact which this Court cannot supply because 


| 
of the error of the lower Court. In particular, there has been no finding 
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by the Court as to when the statute of limitations commenced to run 

against the interest of the plaintiff. There was no finding as to the date 

on which the plaintiff's claim accrued or as to why judgment was not 
entered for the plaintiff for the amount admitted by the defendant. Further- 
more, the evidence shows that Mr. Hickman during the years. 1956, 1957 
and 1958 advanced funds for the estate's use and the Court totally dis- 
regarded this, even though they were within the period of the statute of 
limitations. Since a question of the waiver of the statute of limitations 


had been introduced, it was encumbered upon the Court to make a finding 


as to whether there had been, in fact, such a waiver. Because the Court 


has not made any findings of fact in this case which are necessary and 
pertinent to the decision, the Appellant has been prejudiced and the case 
should be reversed and/or remanded. 


Respectfully submitted, 


A. SLATER CLARKE 


210 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellant 
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STATEMENT OF QUESTION PRESENTED | 


Was not the District of Columbia, which expended in excess of 
$35, 000 for the care and treatment of the patient at Saint Elizabeths 
Hospital, entitled to reimbursement from the patient's estate, and was 
not judgment properly rendered in favor of the District for a part of 
the amount claimed, particularly since other claims against the estate 


were barred by the statute of limitations? 


INDE X 
SUBJECT INDEX 
Statement of Question Presented 


Counter- Statement of the Case 


Summary of the Argument .........ccccecceccccccccece beses 


Argument: 


I Appellant's claim is barred by the statute 
of limitations 


II The trial court's findings of fact and con- 
clusions of law are legally sufficient 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


WILLIAM H. CLARKE, Executor 
of the estate of Thomas P. Hickman, 
deceased, 


Appellant, 


v. No. 16,497 


VICTOR K. HICKMAN, JR., Committee : 
of the estate of Mary Hickman, $ 
incompetent, etal., 
Appellees. ; | 
COUNTER-STATEMENT OF THE CASE 

On October 28, 1959 appellant, as executor of the estate of 
Thomas P. Hickman, brought this action against Victor K. Hickman, Jr., 
the successor committee of the person and estate of Mary Hickman, for 
reimbursement of funds allegedly advanced to the iaitar! estate by the 
said Thomas P. Hickman (J.A. 1). | 

The facts giving rise to the cause of action are as follows: 

Mary Hickman was, on November 12, 1934, adjudicated to be of 
unsound mind and committed to Saint Elizabeths Hospital where she 
presently resides (J.A. 4,7). The late Thomas P. Hickman, her brother- 
in-law, was appointed her committee (J.A. 4). With the approval of the 
court, Mr. Hickman used the bulk of the assets of the estate to satisfy an 


existing trust on the patient's house (J. A. 25). Because certain of the 


patient's relatives were caring for her minor children, they, together with 
the minor children, were permitted to live in the house without any 
obligation to pay rent (J.A. 24). 

Beginning in 1938, the assets of the estate having been depleted, 
Thomas P. Hickman allegedly paid from his personal funds the expenses 
of the estate and allegedly made certain advances to the patient's 
minor children (J.A. 43-46). In his annual reports to the court, 

Mr. Hickman, beginning with his third account, listed the total amount of 
expenditures as deficits until, as reflected in the sixteenth account filed 
January 27, 1954 (J.A. 26, 43-46), the total deficit reached a maximum 
of $3,721.66. Although each of the accounts from the third through the 
sixteenth were reviewed by the auditor of the court, it does not appear that 
any of such accounts were submitted to the court for approval. 

Beginning with the seventeenth account filed December 8, 1954, 


Mr. Hickman reported an income to the estate from the rental of the 


patient's house (J.A. 34). Although, to the extent of the rent received, 


a decrease in the deficit of the estate was shown in each of the succeeding 
accounts, Mr. Hickman deposited the rental receipts to the account of 
‘Thomas P. Hickman, Committee,'' and never made or sought or obtained 
permission of the court to make distribution to his personal account of any 


portion thereof (J.A. 20-22, 46). 


Upon the death of Thomas P. Hickman on December 17, 1958, 


| 
Victor K. Hickman, Jr., the patient's son, was appointed successor 


| 
committee (J.A. 41). With approval of the court, the successor committee 
sold the patient's house for approximately $4,090 (J.A. 42), 
Appellant alleged in his complaint that he is entitled to (1) the 


$2, 454. 45 on deposit in the account of ‘Thomas P. Hickman, Committee, "' 


| 
and (2) a judgment for $1,267.21, representing the difference between 
| 


the amount on deposit in the former committee's account and $3, 721. 66, 
the maximum deficit as shown in the sixteenth account . A. 9). The 
District of Columbia, as intervenor, alleged that it is entitled to assets 
of the estate of Mary Hickman to partially reimburse it for the $35, 194. 68 
expended for her care and treatment at Saint Elizabeths Hospital (J.A. 15). 
In his answer to the appellant's amended complaint (J. A. 10), and 
also at pretrial (J.A. 5), the successor committee admitted that his 
mother's estate was indebted to a certain extent to the former committee, 
but asserted, as one of his defenses, that the debt was barred by the statute 
of limitations. Upon consideration of evidence showing the circumstances 
out of which the claims of the appellant and the District of Columbia arose, 
and the testimony of the patient's children that they were of the impression 
that the expenditures made by their uncle were outright gifts, the court, in 


a memorandum, found in favor of the District of Columbia (J.A. 58). 


Judgment was thereafter entered in favor of the District of 
Columbia in the amount of $3, 446.29, and the remainder of the estate, 
consisting of $2,000, was ordered to be retained in the estate for the 
benefit of the patient (J.A. 59). Appellant's motion for a new trial 
having been denied on May 19, 1961 (J.A. 59), this appeal followed 
on June 12, 1961 (J.A. 60). 

SUMMARY OF THE ARGUMENT 

Because the District of Columbia expended in excess of $35, 000 
for the care and treatment of the patient at Saint Elizabeths Hospital, it 
was entitled to reimbursement from the patient's estate. The judgment by 
the court below for an amount which partially reimbursed the District of 
Columbia was, therefore, proper and this is particularly so since the claim 
made by appellant for moneys allegedly advanced the patient's estate was 
clearly barred by the statute of limitations. 

ARGUMENT 


I 


Appellant's claim is barred by the statute of 
limitations. 


The best that can be said regarding the disbursements allegedly 


made by Thomas P. Hickman from his personal funds is that such 


disbursements constituted loans to the estate of Mary Hickman. However, 
no court approval having been sought, no promissory notes having been 


executed, and no time having been specified for repayment, these “loans” 


became immediately due and payable, and the statute of limitations began 


to run from the lending date. Schupp, etal. v. Taendler, | 81 U.S. App. 


D.C. 59, 154 F. 2d 849. 
In the Schupp case the appellant, in 1936, turned over to the appellee 
for safekeeping a sum of money. Demand for payment was made and 


refused in 1940. Appellant contended that the statute of limitations did 


not begin to run until 1949, the date of the demand for payment and its 
refusal. This Court, in rejecting the contention, stated: | 
* * * The money, being delivered as a loan | 
payable on demand, became due at once and the 
statute of limitations ran from the date of the | 
loan. | 
In the present case, appellant alleged that Thomas iP . Hickman 
made “loans'' to the estate during the period 1938 to 1953 (J.A. 1, 8, 
43-46), but it does not appear that, at anytime thereafter, he made claim 
for the repayment of such loans until 1959 when this suit was instituted 
for recovery of the amounts allegedly so advanced. Obviously, the 


statute of limitations had then run on the entire amount of the sum now 


sought. 


Unless, therefore, the right to maintain this action was in some 
fashion revived, recovery on any such claim of appellant is clearly 
barred by the statute of limitations, which provides, in pertinent part, 
as follows: 

No action shall be brought for the recovery 
* * * upon any simple contract, express or im- 
plied * * * after three years from the time when 
the right to maintain any such action shall have 
accrued * * *. 

It is true, of course, that, ordinarily, a debt barred by the statute 
of limitations can, by certain actions of the debtor, be removed from 
the operation of the statute of limitations. However, in order to constitute 
a revival of the action '"' * * * [e]ither there must be an acknowledgment 
of the debt, from which a promise to pay is to be implied; or secondly, 


there must be an unconditional promise to pay the debt; or, thirdly, 


there must be a conditional promise to pay the debt, and evidence that 


the condition has been performed." Rahilly v. O'Laughlin, CCA, 8th, 


1F. 2d 1. 

Nowhere in the record does it appear that Thomas P. Hickman, 
in his capacity as committee, made, with or without the permission of 
the court, any promise, conditional or otherwise, to repay himself out 


of the estate the amount of the alleged personal "loans." All that appears 


in this regard is a list of items of expense in accounts numbered 3 through 


16, the total of which appellant described as "deficits." It can hardly 


be said that such a reporting of deficits constitutedan acknowledgment of 


the alleged debts, or that a promise of the committee to repay himself 


can be implied therefrom. 


| 
In the case of Grass v. Eiker, D.C. Mun. App., 123 A. 2d 613, 
135 A. 2d 153, the creditor urged that the debtor's listing of a debt as a 
“Note Payable" in his financial report to the Securities and Exchange 


Commission, pursuant to its rules, was sufficient to stop the running of 


the statute of limitations. The court disagreed, saying: 


The question presented is whether the 
acknowledgment contained in appellee's report 
to the Securities and Exchange Commission is | 
sufficient acknowledgment to take the cases oul 
of the operation of the statute of limitations. 
More narrowly stated, the question is whether the 
acknowledgment must ‘be made to the creditor or 
to someone on his behalf. Some early authorities 
held that an acknowledgment made to a total — 
stranger was sufficient but the weight of modern 
authority is: | 
| 
‘An acknowledgment or promise 
must be made either to the creditor 
or to someone acting for him, or to 
some third person with intent that 
it be known by and influence the ac- 
tion of the creditor, in order to take 
a case out of the statute of limita- 


tions. '' Ernest M. Loeb Co. v. 
Avoyelles Drainage Dist., etc., 
D.C. La., 60 F. Supp. 296, 303. 


Thus acknowledgments have been held insuffi- 
cient when contained in an application for a loan, 
in an application for fire insurance, in an income 
tax return, and in a petition filed in court. In 
this jurisdiction it has been held that an acknowledg- 
ment made casually to a third person and not 
communicated or intended to be communicated 
to the creditor himself is not sufficient, and that 
listing of a debt in voluntary proceedings in 
bankruptcy will not remove the statutory bar. 


We hold that the mere listing of the debts in 
the report to the Securities and Exchange Commission 
was not an acknowledgment sufficient to stop the 
running of the statute of limitations. [Footnotes omitted. ] 


In addition to the foregoing authorities, it must be remembered 
that Thomas P. Hickman was not a stranger to the recipients of the 
alleged loans. These "loans," if made atall, were made to his 
indigent sister-in-law and her minorchildren. Whatever may have been 
his purpose in listing in his accounts to the court, the total of the 
items of expense as "'deficits,'’ it does not appear anywhere in the record 
that he ever informed the recipients of his generosity that the money 
allegedly loaned the patient's estate was anything other than a series of 
gifts from a generous and sympathetic brother-in-law and uncle. Had 


he intended to make loans rather than gifts, he certainly would have sought 


permission of the court to make some disbursements from his committee 

| 
account to reimburse his personal account, after the estate began, in 1954, 
receiving income from rentals. This is particularly true since, as 


| 
appears in appellant's brief, Thomas P. Hickman apparently had counsel 


on retainer. : 

Appellant begs the question when he states that the defense of the 
statute of limitations is personal to the debtor and cannot be asserted 
by an intervenor. Aside from the question as to whether the committee 


| 
has any discretion to waive the defense, it clearly appears from the 


record that the successor committee asserted such defense in his amended 
answer to the complaint and that he asserted it also at pretrial (J.A. 5, 
10). Appellant suggests that the successor committee, by his failure to 
put on any evidence, waived the defense. Since, under the circumstances, 
it was unnecessary for the successor committee to offer any evidence, 
it can hardly be seriously contended that he waived anything. 

After due consideration, the trial court found that dppellant's claim 


| 
was barred by the statute of limitations and that the District was en- 


titled to recover on its claim for reimbursement. Under the circum- 


stances, it is respectfully submitted that the decision is supported by 


the facts and the governing law. 


0 


The trial court's findings of fact and conclusions 
of law are legally sufficient. 


Appellant contends finally that the judgment should be reversed 
because the trial court did not make findings of fact and conclusions of 


law as required by Rule 52 (a) of the Federal Rules of Civil Procedure. 


But, Rule 52 (a) provides further that "[i]f an opinion or memorandum 


of decision is filed, it will be sufficient if the findings of fact and conclu- 
sions of law appear therein." 

Here the essential factual issues were undisputed and the trial 
court filed a memorandum setting forth findings which clearly served 
every purpose of the foregoing rule. In this regard this Court stated 
in Hurwitz v. Hurwitz, 78 App. D.C. 66, 136 F. 2d 796: 

The duty of the trial court to make findings of 
fact should be strictly followed. But such find- 
ings are not a jurisdictional requirement of appeal 
which this court may not waive. Their purpose is 
to aid appellate courts in reviewing the decision below. 
In cases where the record is so clear that the court does 
not need the aid of findings it may waive sucha 
defect on the ground that the error is not substantial 
in the particular case. * * * 

The record clearly shows, as appellant concedes in his brief, that 
his claim is for $3,721.66, the maximum amount of the alleged deficit 


to the estate as shown in the sixteenth account. Appellant urges he 


advanced funds to the estate within the three-year period prior to his 
lawsuit. Such "advancements,"' however, as shown in his accounts, 
amounted to approximately $20 and were not included in the claim for 
$3, 721.66 for which the lawsuit was brought (J.A. 46). Cleanty, 
therefore, such later "advancements" are not a part of the amount 
claimed by appellant in this lawsuit. Upon this state of the record, the 


findings of fact and conclusions of law set forth in the court's memorandum 


are sufficient to comply with both the spirit and the letter of Rule 52 (a), 


supra. 


CONCLUSION | 


It is respectfully submitted, therefore, that the judgment of the 
lower court in favor of the appellee-intervenor District of Columbia is in 


all respects correct and should be affirmed. | 
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